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cumulative impact: controlling availability

The change from cumulative impact policiestocumulativeimpactareas putscu muia'tiverlmpai
on a statutory basis and changes how licensing authorities must consider new applications,

Professor Roy Light explains

For some 600 years, licensing provisions have sought to
regulate the availability of alcohol in a number of waysl, ane
aof which is to restrict the number of outlets - histarically
through the cancept of “need™ and maore recently by way of

“cymulative impact”.

Over the years licensing provisions have been tightened
and relaxed, swinging between liberalisation and constraint,
in line with prevailing public opinion and government policy,
The latest period of liberalisation gained mamentum after
the Secand World War. By the end of the twentieth century
the number of licensed premises had expanded dramatically,
they were no longer required to close in the afternoons and
mare late night / early morning licences had been granted.
The gaps left in towns and city centres, as campanies such as
banks and building societies relocated, were filled by clubs
and bars, Off-licence numbers also increased and in a time
of econarmic hoom there was cash available to go out and

haye fun.

This latest liberalising period culminated in the passing of
theLicensing Act2003.” Yeteven before the Actcameintoforce
i 2005 the pendulum had swung back towards canstraint.
The promised laissez faire approach to alcohel availability
{and a Continental cafe culturel quickly evaporated as we
were propelled through a period of liberal canstraint into
4 severe bout of legislative repentance. Cheap alcohol,
increased availability, so-called binge drinking ¥ and town |
city centre crime and disorder presaged calis for minimum
pricing, tough enforcement and even a return to the concept
of “need” as a basic criterion in licence applications.

The liberalising aims of the Licensing Act appeared out
of step with current thinking. Unease at the ill-effects of
aleohol had become increasingly apparent and by the end

1 A commonly cited reason for refusal of a licence application
until need was abandonad in 1559 was the existence within the

area of sufficient licences to meet demand so that the applicant had

failed to show that there was a need lor anather licence.

3 Fora more detailed account see Light R 12005) "The Licensing
Act 2003 libaral constraint?” Modern Law Review 68(2) 268-285,

1 Originally meaning a prolonged drinking session of two days
ar more during which other, aarmal activities were abandoned,
today the term is generally understood to refer to a single session of

immoderate alcahol consumption or drinking to el drunk,

af the century, alcohol-related crime and disorder had
become a cause far concern, particularly in and around town
and city centres. This continued into the 21st century w's_th
anxiety heing expressed over the passible adverse social
implications of the new law. * The pendulum had swun_g
against liberalisation and in effect against the 2003 Act. This
resulted in the Home Office launching various measures, ane
of which was cumulative impact policies. Not included in the
2003 Act, cumulative impact policies were introduced by the
statutory guidance published to accompany the Act,

The cumulative impact provisions Were the subject of
much debate and amendment and that debate continues,
For example, from the House of Lords Select Committee on
the Licensing Act 2003:°

We heord o diverse range of opimions o CiPs over the
course of the inquiry. Many local outhorities ane palice forces
befieve them to be wsclul instruments, with Stoffordshire
Police for example arguing that scymulative mpact Policies
wra used effectively within Staffordshire and have ossisted
greethyin limiting the detrimental effect of excessive licensed
premises within specific areas” {para.405),

The Sunderland Health ond Wellbeing Board claimed that
the higher level af serutiny they require from new applicants
hos restlted in @ higher quality of licensed premises. in their
view, ClPs encouraged applicants to consider mare serfously
“haw best to ‘upgrade’ the quality of their application’,
discouraging mare disreputoble  “vertical  drinking
astablishments” in fovour of “more upmarket restaurants

and wine bars” (pora.406).

A pumber of industry reg rasantatives we have heard from
ppposed CIPS an principle. CAMRA described them as “blunt
instruments’ which are “inapprapriate N areas where there
are still too many pubs closing every week," Admiral Taverns
argued thot they should be “the excep tion rather than the
norm os they restrict de velopment anid initiative and con
allow stole ideas to become un-challe nged" (pora. 407,

4 Seeforexample Plant, M & Plant, M (2006} Bings Rritain: alcohol

and the natianal response, DUF.
Hause of Lords Select Committes on the Licensing Act 2003,
legislative scruting, Report of Session 2016-17 - pubhished 4

E
post-
fpril 2017 - HL Paper 146, paras.A02-12,
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Cumulative impact policies
Section 182 of the 2003 Act provides that the Secretary of
state mustissue, and from time to time revise, guidance:

To aied licensing authorities In carrying out their functions
under the 2003 Act and to ensure the spread of best prochico
and greater consistency of opproach. This does not mean
that we are intent on eroding local discretion. On the
contrary, the legisiation fs lundamentally bosed on local
decision-making infarmed by local knowledge and local
people.

The guidance was published in July 2004 and cumulative
impact policies (CIPs) became part of the new licensing
regime, Cumulative impact was justified by reference to the
potential impact on the promotion of the licensing objectives
of @ significant number of licensed premises concentrated Jn
onearea,’ The guidance saught to draw a distinction between
“need” as relating to commercial viability and “cumulative
impact” as referring to a density or cencentration of premises
in a particular area as a cause of crime, disorder or public
nuisance,

The guidance an CIPs stated that if a licensing autheority
identifies an area of cumulative impact as a cause of crime,
disorder or public nuisance and evidence is available to
suppart this view, for example from a Crime and Disorder
Reduction Partnership, then the authority may specify
that area in its local licensing statement. This would raise a
rebiuttable presumption thot aopplicotions for new premises
licences ... will be refused, if relevant representations to that
effect are received

Cumulative impact areas

Cumulative impact policies operated [and proliferated) for
some 13 years until replaced by cumulative impact areas
(CiAs) which were introduced into the 2003 Act at s 54 by
5 141 of the Policing and Crime Act 2017." Section 5 of the
2003 Act {statement of licensing pelicy) is amended so that
in determining or revising its policy, a licensing authority
must have regard to any cumulative impact assessments
published by it under section 5A; must summarise any ClAs
published unders.54; and must explain howthe authority has
discharged its duty in this respect, The provisions took effect
on & April 2018 and revised statutory guidance containing
major revision on cumulative impact was published in April

B DOMS{2004) Guidornce issved under Saction 182 of the Licensing
Act 2003,

T Mid para.3.13,

B Ibid para,3.19,

9 Policingand Crime Act 2017 [Commencement No, 8] Regulations
015

Cumulative impact zones
2013. v

The change from CIPs to ClAs is notsimply ane of name but
puts cumulative impact on a statutory basis and significantly
refarms the way in which licensing authorities must consider
and monitor cumulative impact measures, Putting CIPs on a
statutary footing aims to:

oravide greater clarity and legal certainty about their use
... When introducing the proposed chonges (n the House of
Lards, Baroness Chishalm of Owlpen said the system needed
reforming because “not all licensing autharities are making
affactive or consistent use of " CIPs. In addition, the licensed
trade hod “concerns about the transparency of the process far
putting o CIP in place and the quality of evidence used as the
basis for same. &

The Home Office Impact Assessment on the proposal neted:

We will also airm to ensure thot LAs use robust and up to dote
evidence to support the implementation and retention of CIPs
in theirarea .. Under the present arrangements CIFs can be
implementad an relatively weak grounds and remain in ploce
for a number of vears based on limited or outdoted evidence,
This can lead te disproportionate restrictions on new business
and potentially an associoted impoct on communities where g
CIP places restrictions.

Publishing a CIA

Authoritios wishing to publish a Cl& must revise their local
statement of licensing policy to that effect and specify the
areas and types of premises to which itwill apply, as well as
the evidence on which it bases the assessment. &

By s 54 of the Act, before the authority publishes a CIA QL
must consult with the police, fire & rescue services, local
health beard, premises, club premises and personal licence
holders, and businesses and residents in the area. It must
provide to those consulted:

i1l The regsons why it s considering publishing o
cumulotive impact assessment.

{2) Ageneral indication of the part ar parts of its area which
it is considaring describing in the assessment,

10 Rewsed Guidonce (ssoed under section 182 of the Licensing Act
2003, Anell 2018, Londan: Home Office (paras. 14.15-14.44),

1L Alcohol cumulotive Impact gssessments, House of Commons
Briefing Paper Mumber 07265, 2 May 2017,

12 Putting Comalotive imooct Policies on a statfory faating, LA Mo
HO D253 {1/11/2006),

13 Clas do not apply to TEMS Sowever i 15 aper to the palice and
enviranmeaniol fealth autharity jas relovant personsi fo orefer (o
avidonce gublished within o Cid when objecting toa TEN (Guidance
para 1427,




Cumulative impact zones

{3) Whether it considers that the assessment will relate to all
relevant authorisations ar only to relevant authorisations
of o particular kind.

The statutory guidance makes clear the steps that a
licensing authority should take when considering whether to
introduce a ClA:

(1) identify cancern about crime and disorder; public sofety,
public nuisance; or protection of children from harm in a
particular location.

(2) Consider whether there is good evidence that crime
and disorder or nuisance are occurring, ar whether there
are getivities which pase o threat to public safety or the
protection of children from har.

(3} If there is evidence such problems dre ocouring, idantity
whether these problems are being ca use by the customers
af licensed premises, or that the risk of comulative impact
is irnrinent,

{4} Identify the boundaries of the area where problems are
occurding {this can involve mapping where the prablems
occur and identifying specific streets or locolities where
such problems arise).

(5) Consult those specified in s ai3) of the 2003 Act, and

{6l Sulbyject to the cutcome of the consultation, include and
publish details of the special policy in the licensing palfcy
statemeant,

The authority must consider the nature and extent of any
cumulative impact and the evidence ta support it before it
aoes to consultation and give this information to those being
consulted so that they are able to give an infarmed respanse.
The Home Dffice guidance concludes:

Afrer considering the available evidence and consulting
those individuals and organisations lisred in section 5(3) of
the 2002 Act and any others, o licensing autharity may be
satisfiod that it is appropriate to publish a ClA {para.14.33).

The Supreme Court decision in Haringey 2014° is the
leading authority on how local authorities should carry
out consultations. It held that if there is a methad laid
down by legislation, as there is in the Licensing Act, it must
be followed: and where there is a duty to consult it is not
enough to go through the motions. The authority should
give sufficient reasons far any proposal to allow a consultee
to give an intelligent consideration and response to what
is being proposed, There is an obligation 1o let consultees
know what the proposal is and exactly why it is under positive

14 fhued para 14,34,

15 & (on the opplication of Moseley (in substitution af Stirting

Deceased)) (AP v Londan Borough of Haringey [2014] UKSC 56

cansideration ... telling them encugh {which may be a good
deoll toenable them to make an intelligent respoinse. bdequate
time must be given for consideration and response.

The Cabinet Office published Consultation principles:
guidance in 2008 which was last updated on 1% March 2018,
The guidance is for government departments and is accepted
to be equally relevant to local autherities. It states: “Ba clear
what questions you are asking. Cansultations should be
informative. Give enough information to ensure that those
consulted understand the issues and can give informed
responses.”

The Act and statutary guidance make clear the steps that &
licensing autharity should take when considering whether to
publish a ClA. They are maore prescriptive than was previously
the case. If the steps are not followed properly, and foor
sufficient evidence adduced, the lawfulness of the CIA may
be open to challenge.

Licensing authorities must within three years of publishing
< 1A review it to assess whether it remains of the apinion
<ot outin the assessment. While it should have been the case
that C1Ps were reviewed on a regular basis the guidance now
lays down the process to be followed which includes a full
consultation. If the authority is of the opinion that the CiA
chould be retained it must publish the evidence upon which
it bases that view — this is likely to involve the callation of fresh
ar updated evidence. '* If an autharity fails properly to review
ite CIA within three years the Cla may be open to challenge.

What of the 200-plus CIPs that have heen introduced
around the country pre-April 20187 There are no transitional
provisions that apply to CIPs as they were not in the 2003 Act
but as the guidance provides:

However, any existing ClPs should be reviewed at the
earliest practical appartunity to ensure they comply with
the legistation. it is racommended that the review should
take place within three years af the commencement of the
legislation on ClAs or when tha ficensing palicy statement Is
next due for review, whichever is sooner. T his will ensure that
arny CiPs in place before the commencement of the provisions
on Clas adhere to the principles in the legislation {in particular
cancerning relevant evidence and cansultation).

CiPs will therefore continue as before but should be
reviewed as soon os (s procticable and in any event within
three years or when the licensing policy is reviewed,
Prudence would suggest that “as soan as is practicable”
would be wise so that any challenge to the CIP may be met

16 Guidance, para.14.36.
17 Guidance, para. 1436,
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(this is particularly the case if the authority has not reviewed
the CIP for some time).

LS o I % » ..: A
Throughout the history of alcobol regulation it is apparent
that efforts have been made to strike a balance between
the wish to suppart the expansion and dewvelopment of
retail alcohol outlets, in line with changing patterns of life
and demand, against any increased risks ta the population
from alcohol-related harm or disorder, CIPs and the new CIA
provisions continue that endeavour.

The latest figures show there are 223 CIPs which are
accounted for by 107 licensing authorities, with the number
in any given authority ranging from one ta eight. Inthe year to
the end of March 2017 there were 9,778 applications for new
premises licences with 1,124 applications (11%] in relation to
premises within C1Ps. OF the 8,175 decisions on applications
in that year 97% (8,937) were granted and 3% [238) were
refused, Of the 9,175 decisions, 1,061 were in cumulative
impact areas with 944% granted and 6% refused, There was a

Cumulative impact zones

slightly larger difference in relation to variation applications
with 98% granted and 2% refused; while of those in ClPs 93%:
were granted and T refused.

The effectiveness of CIPs is clearly more complex and
problematic than these figures suggest. For example, we do
not know the nature of the premises and licensable activities
cancerned, the hours granted or the conditions added. And
there may well be regional variations. Yet it is plain that C1Ps
do not operate as barin the majority of cases.

The Home Cffice raticnale for ClAs is that:
Praviding greater tronsparency and legal certainty on the
required procaess through legislation should help to improve

consistency in decision making and garner support from alf
sidas,

Whether ClAs deliver these benefits remains to be sean.

Professor Roy Light
StJdohn's Chambers, Bristol

Professional Licensing

Practitioners Qualification

24 - 27 November 2018 - East Grinstead
19 - 22 March 2019 - Nottingham
14 - 17 May 2019 - Birmingham

[he popular Professional Licensing Practitioners
Qualification (PLPQ)} training course is set to continue

with more courses lined up for 2019,

The training focuses on the practical issues that a
licensing practitioner will need to be aware of when
dealing with the licensing areas covered during the
tourse, a full apenda can be found on our wehsite, )

The training is ideally suited to someone new to licensing,
rienced licensing practitioner who would Iubié-
to increase or refresh their knov

or an expe

any of the subject matters and is suitable for Council

-, TR [ £ e -~ 4
and Police Licensing Officers, Councillors, Lawyers who

advise licensi armmi 'z Fali
advise licensing committees, managers of a licensing

tunction and committee services offi

Delegates are given the option of sitting an exam on
the days they attend. Delegates sitting and passing the
exam on all four days will be awarded the lol accredited
Professional

Licensing Practitioners Qualification.

delegates sitting and passing the

exams on 3 or less days will be awarded the Licensing
Practitioners Qualification related to the specific subject
areals) passed.

1

he Institute of Licensing accredits this course at 4.5 hours

daf 0,

Training fees for each course differ, full details can be
found on www.instituteoflicensing.org,




