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1 See [191] in relation to hydrotherapy: “To consider the relative costs of the proposed at home pool against the 

cost of travel to and use of out of home pools in the local area they need to be properly costed. The Defendant, 

who makes the assertion of reasonable alternative provision, carried the burden of proving that it exists now and 

will do for her life at a much lower cost” [emphasis added] 

 
2 Again, see [191] above.  
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10 Similarly it is important that in brain injury cases the expertise is neurologically focussed, as well as having 

paediatric experience, thus neuroradiologists for brain imaging, neuropsychiatrists and neuropsychologists with 

experience in developmental psychology, neurophysiotherapists with specialist experience of paediatric work, 

OTs and orthotists with specialist experience of children and their developing needs, educational psychologists, 

case managers with experience of managing a child’s therapy team, and often a paediatrician to oversee the whole 

of the expert evidence and bring it together, and perhaps to convene an MDT meeting to tie all expertise into a 

coherent plan for therapy and case management.  

11 [200] 
12 Who else!? 
13 [202] 
14 [162] 
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15 [165-170] 
16 [180] 
17 CCC v Sheffield Teaching Hospitals NHS Foundation Trust [2023] EWHC 1905 (KB) (para 26) in which he dealt 

with the application for a ‘leapfrog’ appeal to the Supreme Court on this issue. 
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https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251981%25vol%251%25year%251981%25page%25578%25sel2%251%25&A=0.727671962101239&backKey=20_T687106738&service=citation&ersKey=23_T687106568&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251981%25vol%251%25year%251981%25page%25578%25sel2%251%25&A=0.727671962101239&backKey=20_T687106738&service=citation&ersKey=23_T687106568&langcountry=GB
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18 Dr Renee McCarter (neuropsychologist) observed in IEH v Powell [2023] EWHC 1037 (KB) that entering 

adolescence “is the period of final maturation of the brain and the time at which the most rapid developments 
in higher level thought, executive and adaptive function, and social and communication competence take 
place. These capacities are key to success as an autonomous, independent and competent member of adult 
society, to the success of interpersonal relationships, the maintenance of good mental health and they 
substantially contribute to ultimate educational success and employment outcome.” 
 

https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=0375488977&pubNum=121175&originatingDoc=I40C7303031A911E89FBBB4885873D0FB&refType=UL&originationContext=document&transitionType=CommentaryUKLink&ppcid=db70513d635c41978a16ee7e2a8e4d22&contextData=(sc.Category)
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19 See also Smith v East and North Hertfordshire Hospitals NHS Trust [2008] EWHC 2234 (QB). C was 7 at trial 

but there was an issue as to how her education would be funded which depended on the outcome of two 
tribunal appeals, the cost of which, discounted for accelerated receipt, amounted to £32,041. If the funding 
was not available the cost of schooling would be very considerable. The judge awarded the sum of £32,041 for 
the appeals but (para [49]) gave C liberty to apply within 12 months for a future trial of the issue of damages 
for school care and therapy fees to the age of 19 in the event of an appropriate education authority failing to 
meet the expenses of the appropriate school.  
 
20 Another example is Small v North Bristol NHS Trust (LTL 24.2.13) where D’s application for an adjournment 
pending a trial of epilepsy medication failed. 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWHCKB%23sel1%252022%25year%252022%25page%253263%25&A=0.24063578725623713&backKey=20_T687231699&service=citation&ersKey=23_T687231281&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWHCKB%23sel1%252022%25year%252022%25page%253263%25&A=0.24063578725623713&backKey=20_T687231699&service=citation&ersKey=23_T687231281&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLERD%23sel1%252022%25vol%2512%25year%252022%25page%2565%25sel2%2512%25&A=0.5209099409653052&backKey=20_T687231699&service=citation&ersKey=23_T687231281&langcountry=GB


 

 17 

 

 

 

 



 

 18 

 

 

 
21 A landlord and tenant case: while ADR is voluntary and cannot be imposed by the court, in practice a failure 

to engage will have severe consequences in terms of costs sanctions as this case illustrated. 
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https://www.bailii.org/ew/cases/EWHC/KB/2023/1037.html
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22  Some recent cases:: 

Chapman v Mid and South Essex NHS Foundation Trust (Re Costs) [2023] EWHC 1871 (KB) : C’s offer to accept 
90% of damages bit 
Yieldpoint Stable Value Fund, LP v Kimura Commodity Trade Finance Fund Ltd [2023] EWHC 1512 (Comm) : C’s 
offer to accept 96% of full value did not bite. 
Omya UK Ltd v Andrews Excavations Ltd & Anor [2022] EWHC 1882 (TCC) : C’s offer to accept 98.85% of full 
value bit. 
Sleaford Building Services Ltd v Isoplus Piping Systems Ltd [2023] EWHC 1643 (TCC) : C’s offer to accept 99.9% 
of claim value did not bite. 
 

23 CPR 36.13(4) 

Where - 

(a) a Part 36 offer which was made less than 21 days before the start of a trial is 

accepted; or 

(b) a Part 36 offer which relates to the whole of the claim is accepted after expiry of 

the relevant period; or 

(c) subject to paragraph (2), a Part 36 offer which does not relate to the whole of the 

claim is accepted at any time, 

the liability for costs must be determined by the court unless the parties have agreed the costs. 

https://www.bailii.org/ew/cases/EWHC/KB/2023/1037.html
https://www.bailii.org/ew/cases/EWHC/KB/2023/1871.html
https://www.bailii.org/ew/cases/EWHC/Comm/2023/1512.html
https://www.bailii.org/ew/cases/EWHC/TCC/2022/1882.html
https://www.bailii.org/ew/cases/EWHC/TCC/2023/1643.html
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36.13(5) Where paragraph (4)(b) applies the parties cannot agree the liability for costs, the court must, 

unless it considers it unjust to do so, order that - 

(a) the claimant be awarded costs up to the date on which the relevant period 

expired; and 

(b) the offeree do pay the offeror's costs for the period from the date of 

expiry of the relevant period to the date of acceptance. 
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24 See also Pill LJ at [93] where he observes that ~”an important factor” is whether C’s advisors have acted 
“reasonably”. 
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https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWHCQB%23sel1%252021%25year%252021%25page%25973%25&A=0.3002975209917065&backKey=20_T705930085&service=citation&ersKey=23_T705930083&langcountry=GB
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25 NB this is a different reference to the substantive judgment 
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https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035423784&pubNum=6448&originatingDoc=I526073A055AF11E797D3B1B628A5D84C&refType=UC&originationContext=document&transitionType=CommentaryUKLink&ppcid=26402e2ab6f24e209b9351874f0526ca&contextData=(sc.Category)
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035423784&pubNum=6448&originatingDoc=I526073A055AF11E797D3B1B628A5D84C&refType=UC&originationContext=document&transitionType=CommentaryUKLink&ppcid=26402e2ab6f24e209b9351874f0526ca&contextData=(sc.Category)

